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In this action, the appellee brought suit to collect the
bal ance of a prom ssory note executed by the appellants in favor of
Mack Hil derbrand in the anpbunt of $5,000.00. Apparently a paynent
in the amount of $1,000.00 was nmade to M. Hilderbrand during his
lifetime. The appellants acknow edged signing and delivering the
note to M. Hilderbrand. They insisted, however, that M.
Hi | derbrand forgave the interest and bal ance during his lifetime.
M. Hilderbrand predeceased his wi fe, Madge Hi | derbrand, and upon
her death death the note was discovered in her safety deposit box."*
The court refused to allow testinony regardi ng forgiveness of the
debt based on T.C. A 8 24-1-203, commonly referred to as the Dead

Man Statute. Judgnent was entered against the appellants and this

appeal resulted.

The appellants present the following issues for our con-

si derati on:

1. Did the court err in holding that the testinony
concerning forgiveness of the debt was barred by
the Dead Man St at ut e?

2. Did the court err in ruling that the Doctrine of
Laches did not apply to the facts of this case?

3. Did the court err in holding that the Doctrine of
estoppel did not apply to the facts in this case?

Infter M. Hilderbrand's death Ms. Hilderbrand remarried and became known as
M's. Sherlin.



4. Coul d Mack Hil derbrand orally forgive paynent of a
debt evidenced by a witing w thout delivery or
destruction of the witing?

W will first address the last issue. We are somewhat at a
| oss to understand why the appellant raises this issue on appeal.
Insofar as we are able to determne fromthe court record and the
statenent of the evidence filed pursuant to Rule 24(c), Tennessee
Rul es of Appellate Procedure, the i ssue was never presented in the
trial court and is raised for the first tine on appeal. As a
general rule, questions or issues not raised in the trial court

will not be entertained on appeal. Lawrence v. Stanford, 655

S.W2d 927 (Tenn. 1983); Cty of lLavergne v. Southern Silver,

nc.

872 S.W2d 687 (Tenn. App. 1993). We, therefore, decline to
address the issue. To do otherwise is to render an advisory
opi nion which we are not permtted to do under ordinary circum
stances. Appellate courts will not render advi sory opi ni ons, Banks

v. Jenkins, 449 S W2d 712 (Tenn. 1969), and wll not decide

t heoretical issues based on contingencies that may or may not

arise. United States Fidelity & Guaranty Co. v. Askew, 191 S.W2d

533 (Tenn. 1946); Anerican Nat'l Bank & Trust Co. v. Mander, 253

S.W2d 994 (Tenn. App. 1952).

W will next turn our attention to the question presented in

the appellant’s first issue, i.e., the applicability of the Dead



Man Statute (T.C A 8§ 24-1-203) under the circunstances of this

case.

T.C. A 8 24-1-203 provides as foll ows:

24-1-203. Transactions wi th decedent or ward - Dead man's
statute. In actions or proceedi ngs by or agai nst execu-
tors, admnistrators, or guardians, in which judgnents
may be rendered for or against them neither party shal
be allowed to testify against the other as to any
transaction with or statenment by the testator, intestate,
or ward, unless calledto testify thereto by the opposite
party. If a corporationis a party, this disqualification
shall extend to its officers of every grade and its
directors.

In this case, the statenents sought to be admtted, i.e., the
statenments of M. Hilderbrand, do not fall within the purview of
T.C.A 24-1-203. Neither M. Hilderbrand' s adm nistrator nor his
estate is a party to this action, therefore, he is not the
“testator, intestate or ward” as contenplated in the statute. See

Cot hron v. Cothron, 110 S.W2d 1054 (Tenn. App. 1937). oviously,

if the statenents were the statenents of Ms. Sherlin, a different
result would obtain. The statute [T.C A 24-1-203] cannot be
extended to cases not enbraced withinits ternms on the theory that

they fall within the evil intended to be renedied. See Rielly v.

English, 77 Tenn. 16 (1882) and Carman v. Huff, 227 S.W2d 780

(Tenn. App. 1949).



The appel | ee argues vigorously that evenif the statenents are

not proscribed by the Dead Man Statute, the statenents are hearsay

and are i nadm ssi bl e.

Rul e 801, Tennessee Rul es of Evidence, provides as foll ows:

Rul e 801. Definitions.—The follow ng definitions
apply under this article:

(a) Statenment. - A"statenment” is (1) an oral or witten
assertion or (2) nonverbal conduct of a person if it is
i nt ended by the person as an assertion.

(b) Declarant. - A "declarant” is a person who nmakes a
statenent.
(c) Hearsay. - "Hearsay" is a statenent, other than one

made by the declarant while testifying at the trial or
hearing, offered in evidence to prove the truth of the
matter asserted.

Rul e 802 provides as follows:

Rul e 802. Hearsay rule. —Hearsay i s not adm ssi bl e
except as provided by these rules or otherw se by |aw.

Qbvi ously, by the definition of “hearsay” as stated above,
coupled with Rul e 802, the statenments by M. Hil derbrand woul d fal
within the definition of hearsay and woul d be rendered i nadm ssi bl e
unl ess the statenents fall within one of the exceptions to the

hearsay rule. Thus, we are conpelled to exam ne the exceptions.



Rul e 804 provides in pertinent part as foll ows:

Rul e 804. Hearsay exceptions; declarant unavailable. —
(a) Definition of Unavailability. —“Unavailability of a
wi t ness” includes situations in which the declarant —

* * * *

(4) I's unable to be present or to testify at the hearing
because of the declarant’s death or then existing
physical or nental illness or infirmty; or

* * * *

(b) Hearsay exceptions. —The follow ng are not excl uded
by the hearsay rule if the declarant is unavail able as a
W t ness:

(3) Statenment Agai nst Interest. —A statenent which was
at the time of its making so far contrary to the
declarant’s pecuniary or proprietary interest, or so far
tended to subject the declarant to civil or crimnal
liability or to render invalid a claimby the decl arant
agai nst another, that a reasonable person in the
declarant’s position would not have nade the statenent
unl ess believing it to be true.

* * * *

In this case, the conditions for an exception to the hearsay
rul e have been net. The declarant, M. Hilderbrand, is unavail abl e
because of death and the proffered statenent is clearly against the
pecuni ary interest of the declarant and is “such that a reasonabl e
person in the declarant’s position would not have made the

statenent unless believing it to be true.”



We nust respectfully disagree with the argunent advanced by
t he appel |l ee that the hearsay rul e prevents the i ntroduction of the
statenents allegedly made by M. Hilderbrand during his lifetine

relating to forgiveness of the debt sued upon.

We must next exanmine the record to determne if the excl usion
of the statenents attributed to M. Hilderbrand was harnl ess or
reversible error. See Rule 36(b), Tennessee Rules of Appellate

Pr ocedure.

The statenent of the evidence reflects that a tender of proof
was made. The appellant, Larry Vernon, testified in substance that
his wife, Cheryl Vernon, borrowed the sum of $5,000.00 from M.
Hi | derbrand and both signed the note; that Cheryl Vernon nade a
paynment on the note of $1,000.00; and that when the paynent was
made, M. Hilderbrand told themthat they did not have to pay him

t he bal ance of the noney.

Appel I ant, Cheryl Vernon, testified that she borrowed the
noney initially and later delivered the prom ssory note to M.
Hi | derbrand, signed by both her and her husband. She further
stated that when her husband told M. Hilderbrand that they were in
financial trouble and were going to file for bankruptcy, M.

Hi | derbrand told themto forget about their debt to him



We are of the opinion that it was reversible error to exclude
this testinony since the error involved “a substantial right
[which] nore probably than not affected the judgnment or would

result in prejudice to the judicial process.”

W reverse the judgnent of the trial court on this issue and
remand the cause to the trial court for a new trial. Since our
di sposition of this issue is dispositive of this appeal, we
pretermt the remaining i ssues. Costs of this appeal are taxed to

t he appel | ee.

Don T. McMirray

CONCUR:

Houston M Goddard, Presiding Judge

Charl es D. Susano, Jr., J.



I N THE COURT OF APPEALS

THE ESTATE OF MADGE HI LDERBRAND ) BRADLEY CIRCU T
SHERLI N, Deceased, by MELVIN ) C. A 03A01-9507-CV-00228
GREGG, )
)
Plaintiff-Appellee )
)
)
)
)
)
VS. ) HON. JOHN B. HAGLER
)  JUDGE
)
)
)
)
LARRY VERNON and W FE, ) REVERSED AND REMANDED
CHERYL VERNON, )
)
Def endant - Appel | ants )

ORDER

This appeal cane on to be heard upon the record from the
Circuit Court of Bradley County, briefs and argunent of counsel.
Upon consi deration thereof, this Court is of the opinion that there
was reversible error in the trial court.

W reverse the judgnent of the trial court and renmand t he case

for a newtrial. Costs of this appeal are taxed to the appell ee.

PER CURI AM
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